
IN THE UNITED STATES DISTRICT COURT ,I 
FOR THE EASTERN DISTRICT OF PENNSYLVANlA 

! 

ARMAND DEUBER, 
CONSOLIDATED UNJ:DER 
MDL 875 

Plaintiff, FILED 
OCT 15 20\2 

Transferred fro~ the 
District of New Jersey 

. 
MICHAEL E. KUNZ, Cler~ 
By Oep. Cler~ 

v. 

ASBESTOS CORPORATION LIMITED, 
ET AL., 

Defendants. 

(Case No. 10-02186) 

E.D. PA CIVIL A~TlON 
2:10-CV-78931-Ef 

:j 
I 

'I 
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0 R DE R :i 

NO. 

'I 
AND NOW, this 15th day of October, 2012,1 it is hereby 

I 

i 

ORDERED that the Motion for Summary Judgment of Defehdant CBS 
, I 

I 

Corporation (Doc. No. 8 9) is GRANTED; and the Mot~/onl of Plaintiff 

'I I 
, I 

to Compel Deposition Testimony of CBS Corporate Re,,prlesentati ve 
!I 
'I 

(Doc. No. 82) is DENIED as moot. 1 I i 

i 
I 

I! ! ,, I 

This case was originally filed on March :1101, 2010 in the 
Superior Court of New Jersey, Middlesex County. Iti ,as removed by 
Defendant CBS Corporation to the United States Di~t~ict Court for 
the District of New Jersey on May 25, 2010. It wa~ ~hereafter 
transferred to the United States District Court fdr 'the Eastern 
District of Pennsylvania as part of MDL-87 5. 'I ! 

Plaintiff's decedent, Armand Deuber ("Decedent" or "Mr. 
Deuber"), worked as a rigger (in a civilian capacft~) at the 
Philadelphia Naval Shipyard for approximately 5 y*a~s (1967 or 
1968 to 1973) and thereafter worked at DuPont in ~e~pwater, New 
Jersey for approximately twenty-three ( 23) years .lj Tne alleged 
exposure per~inent to Defen~ant CBS.Corporatio~ (rrcas") took 
place excluslvely at the Phlladelphla Naval Shlpyprq aboard the 
USS New Jersey. CBS (formerly known as Westinghou:t·e,',Electric 
Corporation) manufactured turbines for use aboard! Navy ships. 

: I 

Mr. Deuber developed mesothelioma and dfe4. He was 
d~pos~d for three days prior to his death. A cowofk~r (John 
DlTrola) was also deposed. ! 1 

I I 
I i 
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Defendant CBS has moved for summary judg~e~t, 
contending that New Jersey (or possibly maritime) law applies. In 
contrast, Plaintiff contends that Pennsylvania (orlpdssibly New 
Jersey) law applies and that maritime law is not a~p~icable. 
Defendant CBS argues that it is entitled to summart jiudgment 
because (1) Plaintiff has failed to provide sufficieqt product 
identification evidence to establish causation wit~ ~espect to 
its product (s), (2) it is immune from liability by ~ay of the 
government contractor defense, and (3) it has no lta9ility 
because the Navy's conduct in precluding its predece]sor 
(Westinghouse) from unilaterally providing a warni~g as to 
asbestos hazards is a superseding, intervening cau~e of the 
mesothelioma under New Jersey law. CBS further ass~r ,s that (4) 
if maritime law is deemed to apply, then it is ent~t~ed to 
summary judgment on grounds of the bare metal defe$se. 

Of relevance to Defendant CBS's motion f9r summary 
judgment, Plaintiff has filed a motion to compel t~e deposition 
of a second CBS corporate representative, as the r~pnesentative 
originally noticed for deposition (James Gate) waslurlavailable 
during the discovery period due to health issues. 

I. Legal Standard 

A. Summary Judgment Standard 

Summary judgment is appropriate if there. ij1 no genuine 
dispute as to any material fact and the moving party is entitled 
to judgment as a matter of law. Fed. R. Civ. P. 56ka~. "A motion 
for summary judgment will not be defeated by 'the re!e existence' 
of some disputed facts, but will be denied when th~r is a 
genuine issue of material fact." Am. Eagle Outfitt~r. v. Lyle & 
Scott Ltd., 584 F.3d 575, 581 (3d Cir. 2009) (quottn~ Anderson v. 
Liberty Lobby, Inc., 477 U.S. 242, 247-248 (1986)). t fact is 
"material" if proof of its existence or non-existe. c' might 
affect the outcome of the litigation, and a disput~ is "genuine" 
if "the evidence is such that a reasonable jury co41~ return a 
verdict for the nonmoving party." Anderson, 477 U.~. !at 248. 

In undertaking this analysis, the court ~iiws the facts 
in the light most favorable to the non-moving part~. !"After 
making all reasonable inferences in the nonmoving patty's favor, 
there is a genuine issue of material fact if a reabo~able jury 
could find for the nonmoving party." Pi nataro v. 1 oit Auth. of 
N.Y. & N.J., 593 F.3d 265, 268 (3d Cir. 2010) (cit'n$ Reliance 
Ins. Co. v. Moessner, 121 F.3d 895, 900 (3d Cir. 1~9V)). While 

2 
. I 
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the moving party bears the initial burden of showing the absence 
of a genuine issue of material fact, meeting this ob igation 
shifts the burden to the non-moving party who must " et forth 
specific facts showing that there is a genuine issue for trial." 
Anderson, 477 U.S. at 250. 

B. The Applicable Law 

1. Government Contractor Defense (Fede4a Law) 

Defendant's motion for summary judgment on the basis of 
the government contractor defense is governed by fed ral law. In 
matters of federal law, the MDL transferee court awp~ies the law 
of the circuit where it sits, which in this case i$ ~he law of 
the U.S. Court of Appeals for the Third Circuit. Varjous 
Plaintiffs v. Various Defendants ("Oil Field Cases¥), 673 F. 
Supp. 2d 358, 362-63 (E. D. Pa. 2009) (Robreno, J.). · 

2. State Law Versus Maritime Law 

The parties disagree as to what law applie . Where a 
case sounds in admiralty, application of a state's l w (including 
a choice of law analysis under its choice of law rul s) would be 
inappropriate. Gibbs ex rel. Gibbs v. Carnival Cruis Lines, 314 
F.3d 125, 131-32 (3d Cir. 2002). Therefore, if the C~urt 
determines that maritime law is applicable, the an~sls ends 
there and the Court is to apply maritime law. See ~ 

Whether maritime law is applicable is a th eshold 
dispute that is a question of federal law, see U.S. onst. Art. 
III, § 2; 28 U.S.C. § 1333(1), and is therefore gove ned by the 
law of the circuit in which this MDL court sits. See Various 
Plaintiffs v. Various Defendants ("Oil Field Cases~) 673 F. 
Supp. 2d 358, 362 (E. D. Pa. 2009) (Robreno, J.). Thtls court has 
previously set forth guidance on this issue. See Cbn er v. Alfa 
Laval, Inc., 799 F. Supp. 2d 455 (E. D. Pa. 2011) (Rbb eno, J.). 
Where a case sounds in admiralty, application of as ate's law 
(including a choice of law analysis under its choice of law 
rules) would be inappropriate. Gibbs ex rel. Gibbs v, Carnival 
Cruise Lines, 314 F.3d 125, 131-32 (3d Cir. 2002). T is is 
because, where a case sounds in admiralty, whether: m ritime law 
applies is not an issue of choice-of-law but is, ips ead, a 
jurisdictional issue. See id. Therefore, if the Cour determines 
that maritime law is applicable, the analysis ends t ere and the 
Court is to apply maritime law. See id. 

3 
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In order for maritime law to apply, a plai 
exposure underlying a products liability claim must 
locality test and a connection test. Id. at 463-66 ( iscussing 
Jerome B. Grubart Inc. v. Great Lakes Dred e & Dock Co., 513 
U.S. 527, 534 (1995)). The locality test requires th t the tort 
occur on navigable waters or, for injuries suffered n land, that 
the injury be caused by a vessel on navigable waters. Id. In 
assessing whether work was on "navigable waters" (i .. , was sea­
based) it is important to note that work performed a oard a ship 
that is docked at the shipyard is sea-based work, pe formed on 
navigable waters. See Sisson v. Ruby, 497 U.S. 358 ( 990). This 
Court has previously clarified that this includes wo k aboard a 
ship that is in "dry dock." See Deuber v. Asbestos C r . Ltd., 
No. 10-78931, 2011 WL 6415339, at *1 n.1 (E.D. Pa. 0 c. 2, 
2011) (Robreno, J.) (applying maritime law to ship in 'dry dock" 
for overhaul). By contrast, work performed in othet reas of the 
shipyard or on a dock, (such as work performed at a 
in the shipyard, for example, as was the case with t 
plaintiff discussed in Conner) is land-based work. T e connection 
test requires that the incident could have "'a pot~n ially 
disruptive impact on maritime commerce,'" and that" the general 
character' of the 'activity giving rise to the incid nt' shows a 
'substantial relationship to traditional maritime ac ivity.'" 
Grubart, 513 U.S. at 534 (citing Sisson, 497 U.S. at 364, 365, 
and n. 2) . 

Locality Test 

If a service member in the Navy performed 
shipyards (on land) or docks (on land) as 
onboard a ship on navigable waters (which 
ship docked at the shipyard, and includes 
dock"), "the locality test is satisfied as 
portion of the asbestos exposure occurred 
on navigable waters." Conner, 799 F. Supp. 
Deuber, 2011 WL 6415339, at *1 n.1. If, ho 
worker never sustained asbestos exposure o 
vessel on navigable waters, then the local 
not met and state law applies. 

Connection Test 

When a worker whose claims meet the locali 
primarily sea-based during the asbestos ex 
claims will meet the connection test neces 
application of maritime law. Conner, 799 F 

4 

orne work at 
pposed to 
ncludes a 
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long as some 
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2d at 466; 
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467-69. But if the worker's exposure wasp 
land-based, then, even if the claims could 
locality test, they do not meet the connec 
state law (rather than maritime law) appli 

It is undisputed that the alleged exposure 
Defendant CBS occurred during Decedent's work aboard 
Therefore, this exposure was during sea-based work. 
799 F. Supp. 2d 455. Accordingly, maritime law is ap 
Plaintiff's claims against Defendant. See id. at 462 

C. Bare Metal Defense Under Maritime Law 

and 

ee Conner, 
licable to 
63. 

to 

This Court has held that the so-called "ba e metal 
defense" is recognized by maritime law, such that a anufacturer 
has no liability for harms caused by - and no duty t · warn about 
hazards associated with - a product it did not manuf cture or 
distribute. Conner v. Alfa Laval, Inc., No. 09-67099, -F. Supp. 
2d -, 2012 WL 288364, at *7 (E. D. Pa. Feb. 1, 2012) ( obreno, J.). 

D. Product Identification Causation Under Mar'time Law 

In order to establish causation for an asb 
under maritime law, a plaintiff must show, for each 
that "(1) he was exposed to the defendant's product, 
product was a substantial factor in causing the inju 
suffered." Lindstrom v. A-C Prod. Liab. Trust, 424 F 
(6th Cir. 2005); citing Stark v. Armstron World Ind 
F. App'x 371, 375 (6th Cir. 2001). This Court has al 
that, in light of its holding in Conner v. Alfa Lava 
09-67099, - F. Supp. 2d -, 2012 WL 288364 (E.D. Pa. 
2012) (Robreno, J.), there is also a requirement (imp 
test set forth in Lindstrom and Stark) that a plaint 
(3) the defendant manufactured or distributed the as 

claim 
efendant, 
and (2) the 
y he 
3d 488, 492 

No. 

the 
that 

containing product to which exposure is alleged. ~A=b=b=r~v~. 

Armstrong Int'l., Inc., No. 10-83248, 2012 WL 975837 at *1 n.1 
(E. D. Pa. Feb. 29, 2012) (Robreno, J.). 

Substantial factor causation is determined 
to each defendant separately. Stark, 21 F. App'x. at 
establishing causation, a plaintiff may rely upon di 
(such as testimony of the plaintiff or decedent who 
the exposure, co-worker testimony, or eye-witness te 
circumstantial evidence that will support an inferen 
was exposure to the defendant's product for some len 

5 

with respect 
37 5. In 
ect evidence 
xperienced 
timony) or 
e that there 
th of time. 
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Id. at 376 (quoting Harbour v. Armstrona World Indus. Inc., No. 
90-1414, 1991 WL 65201, at *4 (6th Cir. April 25, 1991)). 

A mere "minimal exposure" to a defendant's product is 
insufficient to establish causation. Lindstrom, 424 E.3d at 492. 
"Likewise, a mere showing that defendant's product wcs present 
somewhere at plaintiff's place of work is insufficiert." Id. 
Rather, the plaintiff must show "'a high enough leve~ of exposure 
that an inference that the asbestos was a substantia~ factor in 
the injury is more than conjectural.'" Id. (quoting I- arbour, 1991 
WL 65201, at *4). The exposure must have been "actua~" or "real", 
but the question of "substantiality" is one of degreE normally 
best left to the fact-finder. Redland Soccer Club, Ire. v. Dep't 
of Army of U.S., 55 F.3d 827, 851 (3d Cir. 1995). "Tctal failure 
to show that the defect caused or contributed to the accident 
will foreclose as a matter of law a finding of strict products 
liability." Stark, 21 F. App'x at 376 (citing Matthe"'s v. Hvster 
Co., Inc., 854 F.2d 1166, 1168 (9th Cir. 1988) (citin~ Restatement 
(Second) of Torts, § 402A (1965))). 

E. Government Contractor Defense 

To satisfy the government contractor defen~e, a 
defendant must show that (1) the United States appro,ed 
reasonably precise specifications for the product at issue; 
(2) the equipment conformed to those specifications; and (3) it 
warned the United States about the dangers in the usE of the 
equipment that were known to it but not to the Unitec States. 
Boyle v. United Technologies Corp., 487 U.S. 500, 51' (1988). As 
to the first and second prongs, in a failure to warn context, it 
is not enough for defendant to show that a certain p oduct design 
conflicts with state law requiring warnings. In re Jc int E. & 
S.D.N.Y. Asbestos Litig., 897 F.2d 626, 630 (2d Cir. 1990). 
Rather, the defendant must show that the government 'issued 
reasonably precise specifications covering warnings­
specifications that reflect a considered judgment abcut the 
warnings at issue." Hagen v. Benjamin Foster Co., 73< F. Supp. 2d 
770, 783 (E. D. Pa. 2010) (Robreno, J.) (citing Holdren v. Buffalo 
Pumps, Inc., 614 F. Supp. 2d 129, 143 (D. Mass. 2009)). 
Government approval of warnings must "transcend rubbEr stamping" 
to allow a defendant to be shielded from state law l ability. 739 
F. Supp. 2d at 783. This Court has previously cited to the case 
of Beaver Vallev Power Co. v. Nat'l Enaineerina & Cortractina 
Co., 883 F.2d 1210, 1216 (3d Cir. 1989), for the pro1osition that 
the third prong of the government contractor defense may be 

6 
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established by showing that the government "knew as 
than the defendant contractor about the hazards" of 
See,~' Willis v. BW IP Int'l, Inc., 811 F. Supp. 
(E. D. Pa. Aug. 2 9, 2 011) (Rob reno, J. ) ; Dalton v. 3M 

uch or more 
he product. 
2d 1146 

10-
64604, 2011 WL 5881011, at *1 n.1 (E.D. Pa. Aug. 2, 
(Robreno, J.). Although this case is persuasive, as 'twas 
decided by the Court of Appeals for the Third Circui 
controlling law in this case because it applied Penn 
Additionally, although it was decided subsequent 
Third Circuit neither relied upon, nor cited to, ~B~o~T= 

opinion. 

F. Government Contractor Defense at Summar 

not 
law. 

This Court has noted that, at the summary judgment 
stage, a defendant asserting the government contract r defense 
has the burden of showing the absence of a genuine d'spute as to 
any material fact regarding whether it is entitled t the 
government contractor defense. Compare Willis, 811 F. Supp. 2d at 
1157 (addressing defendant's burden at the summary j dgment 
stage), with Hagen, 739 F. Supp. 2d 770 (addressing efendant's 
burden when Plaintiff has moved to remand) . In Willi , the MDL 
Court found that defendants had not proven the absen e of a 
genuine dispute as to any material fact as to prong ne of the 
Boyle test since plaintiff had submitted affidavits ontroverting 
defendants' affidavits as to whether the Navy issued reasonably 
precise specifications as to warnings which were to e placed on 
defendants' products. The MDL Court distinguished Wi lis from 
Faddish v. General Electric Co., No. 09-70626, 2010 L 4146108 at 
*8-9 (E.D. Pa. Oct. 20, 2010) (Robreno, J.), where th plaintiffs 
did not produce any evidence of their own to contrad'ct 
defendants' proofs. Ordinarily, because of the stand rd applied 
at the summary judgment stage, defendants are not en itled to 
summary judgment pursuant to the government contract r defense. 

G. Unsworn Declaration at the Summar 

Federal Rule of Civil Procedure 56 (c) ( 1) (A) provides 
that a party asserting that a fact is genuinely disp ted must 
support that assertion with particular parts of mate ial in the 
record, such as an affidavit or declaration. The Uni ed States 
Court of Appeals for the Third Circuit has found tha unsworn 
testimony "is not competent to be considered on a mo ion for 
summary judgment." Fowle v. C & C Cola, 868 F.2d 59, 67 (3d Cir. 
1989) (citing Adickes v. S.H. Kress & Co., 398 U.S. 44, 158 

7 
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n.17, 90 S. Ct. 1598, 26 L. Ed. 2d 142 (1980)); see also Bock v. 
CVS Pharmacy, Inc., No. 07-CV-412, 2008 WL 3834266, at *3 (E.D. 
Pa. Aug. 14, 2008) (refusing to consider an expert report when no 
sworn affidavit was provided with the report); Jackson v. 
Egyptian Navigation Co., 222 F. Supp. 2d 700, 709 (E.D. Pa. 
2002) (finding that an unsworn expert report cannot b considered 
as evidence for a motion for summary judgment). 

This Court has previously held that an uns 
declaration cannot be relied upon to defeat a motion summary 
judgment. Faddish v. General Electric Co., No. 09-70 2010 WL 
4146108 at *6 (E. D. Pa. Oct. 20, 2010) (Robreno, J.) ( 
Woloszyn v. County of Lawrence, 396 F.3d 314, 323 (3 Cir. 2005) 
(refusing to consider unsworn declaration of a lay w'tness)). It 
is true that Federal Rule of Civil Procedure 56 was mended 
effective December of 2010 to provide that a declara 
an unsworn statement subscribed to under penalty of erjury, can 
substitute for an affidavit. See Fed. R. Civ. P. 56 dvisory 
committee's note; see also Ra v. Pinnacle Health Ho s. Inc., 
416 F.App'x, at 164 n.8 (3d Cir. 2010) (noting that 'unsworn 
declarations may substitute for sworn affidavits whe e they are 
made under penalty of perjury and otherwise comply w'th the 
requirements of 28 U.S.C § 1746"). However, a declar tion that is 
not sworn to under penalty of perjury or accompanied by an 
affidavit is not proper support in disputing a fact 'n connection 
with a motion for summary judgment. Burrell v. Minne ota Minin 
Manufacturing Co., No. 08-87293, 2011 WL 5458324 (E .. Pa. June 
9, 2011) (Robreno, J.) (refusing to consider expert re orts when no 
timely sworn affidavits were provided with the repor s and the 
reports were not sworn to under penalty of perjury). 

II. Defendant CBS's Motion for Summary Judgment 

A. Defendant's Arguments 

Bare Metal Defense 

Defendant CBS asserts that, under maritime 
entitled to summary judgment on grounds of the bare 
defense. Specifically, it contends that it is undisp 
Westinghouse did not manufacture, supply or install 
containing insulation that was affixed to its turbin 
New Jersey, and that it cannot be liable for any pro 
did not manufacture or supply. 

8 

law, it is 
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ted that 
he asbestos­

on the USS 
uct that it 
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Product Identification I Causation 

Defendant contends that, even under New Je sey law, 
Plaintiff's evidence is insufficient to establish th t any 
product for which it is responsible caused Decedent's illness. 
Specifically, CBS asserts that the only products at issue are 
turbines supplied by Westinghouse that were installe aboard the 
USS New Jersey and that there is "no evidence" that he decedent 
was exposed to and inhaled asbestos dust from those urbines. It 
notes that (1) the decedent testified that he only w rked on one 
turbine on the USS New Jersey and that there was no 'nsulation on 
or inside it, (2) co-worker John DiTroia was not abl to recall 
who manufactured the turbine at issue, and (3) Plain iff's own 
expert report notes that numerous companies manufact red turbines 
that were in the engine rooms of the USS New Jersey. CBS asserts 
that any inference that decedent inhaled asbestos fi from 
Westinghouse turbines would be speculative. 

Government Contractor Defense 

CBS asserts the government contractor defe 
that it is immune from liability with respect to all 
related asbestos exposure because (i) the Navy was i 

arguing 
ged Navy­
valved in 

the decision of whether or not to include warnings o 
Westinghouse products and exercised discretion and a proved the 
warnings supplied by Defendants for the products at ·ssue, (ii) 
Defendants provided warnings that conformed to the N 
approved warnings (i.e., conformed to the requiremen 
relevant military specifications), and (iii) the Nav knew about 
asbestos and its hazards at all relevant times. In 
this defense, Westinghouse relies upon on the affida 
Samuel Forman, Admiral Roger B. Horne, Jr., and Mr. 
company witness). 

With its reply brief, Westinghouse has sub 
objections to Plaintiff's evidence pertaining to the 
contractor defense. 

New Jerse 

Defendant contends that, under New Jersey 

(a 

Plaintiff cannot establish causation because the Nav as a 
superseding and/or intervening cause when it preclud d Defendant 
from providing warnings to Plaintiff. 

9 
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Unsworn Expert Evidence j 
Although CBS failed to raise this point in its 

briefing, it (along with other defendants) contended at oral 
argument that Plaintiff should not be permitted to r ly on its 
expert evidence, as it was produced in a form that d'd not 
constitute "sworn testimony." 

B. Plaintiff's Arguments 

Bare Metal Defense 

Presumably because it has taken the positi 
maritime law is not applicable to CBS's motion, Plai tiff has not 
addressed whether CBS is entitled to the bare metal efense under 
maritime law. 

Product Identification I Causation 

Plaintiff asserts that a reasonable jury c uld conclude 
from the evidence that Decedent's illness was caused by turbines 
manufactured by CBS (f/k/a Westinghouse) based on (1) deposition 
testimony of co-worker Mr. DiTroia about insulation emoval on 
Westinghouse turbines on the USS New Jersy and a com lete rip-out 
of equipment in the engine rooms on both the USS New Jerse and 
USS Saratoga, (2) testimony of Westinghouse company 
representative (James Duncan) linking CBS (f/k/a Wes inghouse) to 
equipment aboard the USS New Jersey and USS Saratoga, and (3) the 
testimony of Plaintiff's expert (Captain Arnold P. More), 
linking CBS (Westinghouse) to the turbines aboard th USS New 
Jersey and USS Saratoga and describing the layout of the rooms 
containing this equipment. 

In support of this contention, Plaintiff c'tes to 
evidence from three sources: (1) deposition testimon of decedent 
Mr. Deuber, (2) deposition testimony of coworker Mr. DiTroia, and 
(3) deposition testimony of Westinghouse company rep esentative 
(James Duncan). The relevant excerpts are as follows· 

Decedent's Testimony 

Q: Do you remember when you began your w rk in the 
Philadelphia Navy yard? 

A: I don't know, '67, '68 or something l'ke that. 

10 
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Q: 

A: 
Q: 

A: 
Q: 

A: 

Q: 
A: 

Q: 
A: 

Q: 

A: 

Q: 

A: 
Q: 

A: 

i 
How long were you a rigger while you w~re at the 
Philly Navy.Yard? I 
The whole tlme. i 
Did you have the same responsibili tiesl as a rigger 
the entire time you were there? 1 

Yes. · 
Generally, what were those responsibilities as a 
rigger at the Navy yard? 
It was the rigger's duties, jobs, to ~ave 
machinery and reinstall - the ship - an I 
elaborate? 

I 

Yes. I 
When the ship came in for overhaul, trley took 
everything out of it. They called it lrip out, 
believe it or not. It was a rip out ~eriod. 
We took all of the machinery out . . . ~ent them to 
different shops; and then gradually a ter a period 
of time, they start trickling back an we would 
reinstall. 1 

Okay. I 
That on an 18 - two-year overhaul, sa~ a 
destroyer, guided missile ship or som~thing. 
So is it fair to say that as a rigger ,I you would 
be involved in the rip out of all the !machinery on 
board a ship that came in for overhau~? 

I 

Yes. i 

Do you believe that you came into con~act with 
asbestos or asbestos-containing produqts while you 
were at the Philly Navy Yard? I 
Definitely. 
How do you believe you came into cont~ct with 
asbestos product during that time per'od? 
We used to beat asbestos off a machin with a 
hammer to get to it, to get to the li ting. 

(Dep. of decedent Armand Deuber (Vol. I), 1pril 27, 
2010, at 53:11-57:25, Ex. 2 to Doc. No. 111 (emphasis 
added).) I 

Q: 

A: 
Q: 
A: 

When you worked on 
the engine room? 
Yes. 

the New Jersey, di1 you work on 

Did you work in the boiler room? 
Yes. 

11 

I 

I 
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Q: Can you tell us what other areas of the New Jersey 
you worked on during the course of you;r one year 
onboard that ship? 

A: We worked on almost every compartment. 

(Dep. of decedent Armand Deuber (Vol. II), April 29, 
2010, at 305:2-17, Ex. 3 to Doc. No. 116 (emphasis 
added).) 

Q: Do you recall the names of any of the .ships you 
worked on while at the Philadelphia s~ipyard? 

A: Before we talked about the Luce and the Jersey, 
these are all USS Luce, USS New Jersey, USS 
Dahlgren. Gee, there was a bunch of them. 

(Dep. of decedent Armand Deuber (Vol. III), May 6, 
2010, at 27:16-21, Ex. 1 to Doc. No. 116 (emphasis 
added) . ) 

Co-Worker DiTroia's Testimony 

Q: Do you recall the years you worked with Mr. Deuber 
at the Philadelphia Shipyard? 

A: Not exactly. 
Q: Would you be able to provide us an estimate of the 

time frame in which you worked with Mr. Deuber? 
A: Sometime between 1966 and approximately 1980. 

Q: Did you ever have an opportunity to work as a 
rigger with Mr. Deuber at the Philadelphia 
Shipyard? · 

A: More as an apprentice than a rigger. 
Q: When you were working as an apprentic~, what was 

Mr. Deuber's job title or classificat~on? 
A: He was a rigger first class? 
Q: So then as an apprentice would it be ~ccurate to 

say your job was to assist him in rig~ing duties, 
learning the job or the trade? 

A: That is correct. 
Q: As an apprentice assisting Mr. Deuber~ could you 

describe for us exactly what your job duties were? 
A: We assisted in all - I assisted in ali phases of 

the assignment, whether it be hanging :the gear, 
prepping for the gear removal, and th~n assisted 

I 

12 

Case 2:10-cv-78931-ER   Document 151   Filed 10/15/12   Page 12 of 20



during the actual removal of the equipment. 
Q: When equipment was being worked on by yourself and 

Mr. Deuber, would any of that work take place in 
the engine room of ships? 

A: Yes. 
Q: Did you ever have to do any work on equipment in 

the boiler room of ships? 
A: Yes. 

Q: The work that you would perform in the engine 
room, did that involve work on or around turbines? 

A: Yes. 

Q: Do you recall the names of any of the ships you 
worked on with Mr. Deuber? 

A: Only a few of the larger ones. We worked on the 
Saratoga when it first came in around '68, on the 
battleship New Jersey when they recommissioned it, 
which was between '68 and '70. We worked on the 
Benua and the Carleton, we worked on the Farragut, 
I believe. I worked on some ships - it is hard to 
remember all of them. 

Q: When you worked with Mr. Deuber on the Saratoga, 
can you describe for us the work that was being 
done on that ship? 

A: That ship was having a complete overhaul from top 
to bottom so we worked in various spaces. 
Sometimes we were assigned to the engine room, 
fire room, other times we may be up in the super 
structure with the arresting gear or electronics 
room. 

Q: Did you ever have to work in the boiler room on 
the Saratoga? 

A: Yes. 
Q: Focusing on the engine room of the Saratoga, could 

you describe for us the type of work you were 
doing at that time? 

A: There was a complete rip-out. We removed various 
pieces of equipment and piping to include valves, 
pumps, et cetera, to be removed to send to the 
shop to be overhauled. 
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Q: The process of cutting off this insulation, did 
that create dust? 

A: Yes. 
Q: Were you and Mr. Deuber present while this 

insulation was being cut creating the dust? 
A: Yes. 
Q: And did that dust get on your clothes? 
A: Yes. 
Q: Did it get on Mr. Deuber's? 
A: Yes. 
Q: And do you believe you breathed in that dust? 
A: Yes. 
Q: And do you believe Mr. Deuber breathed in that 

dust? 
A: Yes. 
Q: Let me ask you a general question here with regard 

to the Saratoga. While the dust was in the air 
from these various processes you testified to, did 
you witness Mr. Deuber breathing? 

A: Yes. 
Q: You saw him breathing ln the engine room? 
A: Yes. 
Q: You saw him breathing in the boiler room? 
A: Yes. 

Q: Moving on to the New Jersey, and you said you 
worked on that ship, I believe between '68 and 
'7 0? 

A: Yes. 
Q: Could you tell us what type of job that was on the 

New Jersey? 
A: That was another complete overhaul, putting the 

ship back in service, required cutting holes in 
the sides of the ship, removing various components 
from engine rooms, boiler rooms, electronic rooms, 
pump rooms to be shipped off the ship and 
refurbished. 

Q: Did you work directly with Mr. Deuber on the New 
Jersey? 

A: Yes. 
Q: And were you working with Mr. Deuber in the engine 

room on the New Jersey? 
A: Yes. 
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Q: Were you working with Mr. Deuber in the boiler 
room on the New Jersey? 

A: Yes. 

Q: What type of work was being performed in the 
engine room on the New Jersey? 

A: Rip out all major pumps, equipment, valves, 
piping. We also removed ventilation ducts. 

Q: Were any other tradesmen working on the turbine on 
the New Jersey while you and Mr. Deuber were 
working in the engine room? 

A: Yes. 
Q: What were the other tradesmen? What were their 

classification or jobs? 
A: Machinists. 
Q: What were they doing to the turbine on the New 

Jersey while you and Mr. Deuber were working in 
the engine room? 

A: Prepping for removal. 
Q: And what did that process entail? 
A: Again, unbolting, removing valves. 
Q: During the time you and Mr. Deuber were working in 

the engine room on the New Jersey, did you witness 
any type of tradesmen removing any insulation form 
the turbines? 

A: Yes. 
Q: What type of trades would have been responsible 

for that insulation? 
A: The laggers. 
Q: Can you describe the process of the laggers 

removing the insulation off of those turbines? 
A: At that time it was just cutting, removed. 
Q: What would they cut it with? 
A: A knife. 
Q: Did the process of cutting that insulation off of 

the turbine create dust? 
A: Yes. Sometimes they used a handsaw. 
Q: Would the dust created from the removal of 

insulation off the turbine which created dust, 
would that dust get on your clothes? 

A: Yes. 
Q: Would it get on Mr. Deuber's clothes? 
A: Yes. 
Q: Did you breathe some of that dust in? 
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A: Yes. 
Q: Did you witness Mr. Deuber breathe in the engine 

room on the New Jersey when this insulation was 
being removed? 

A: Yes. 
Q: Do you recall the manufacturer of the turbine on 

the New Jersey? 
A: I do not. 

Q: Were you and Mr. Deuber present when the turbine 
was put back into the New Jersey? 

A: Yes. 
Q: And was the process of putting that turbine back 

in the New Jersey the same as the Saratoga? 
A: Yes, basically. 

Q: After the turbine had been installed do you recall 
any type of insulation being applied? 

A: Yes. 
Q: Was the insulation that was being applied to the 

turbine on the New Jersey the same type of 
insulation you described for us as on the 
Saratoga? 

A: Yes. 
Q: Do you believe it was the same type of material 

that was used? 
A: Yes. 
Q: Would that also include the mortar type material 

you described for us? 
A: Yes. 
Q: Was the process of fixing it the same as on the 

Saratoga? 
A: Yes. 
Q: And as a result of that process was dust released, 

as you described for us, on the Saratoga? 
A: Yes. 
Q: The dust that was released, did that get onto your 

person the same as you testified on the Saratoga? 
A: Yes. 
Q: Did it get on to Mr. Deuber as you testified on 

the Saratoga? 
A: Yes. 
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(Dep. of co-worker John Albert DiTroia, February 26, 
2011, at 12:8-38:25, Ex. 4 to Doc. No. 116 (emphasis 
added) . ) 

Westinghouse Company Representative (James Duncan) 
Testimony 

James Duncan, the corporate representative for CBS in 
this case testified that Westinghouse supplied turbines 
for both the USS New Jersey and USS Saratoga that were 
designed to be used with asbestos insulation. 

(See Dep. of James Duncan, April 27, 2011, at 79-80, 
99, 101-103, 106-110, Ex. 5 to Doc. No. 116 (emphasis 
added) . ) 

Government Contractor Defense 

Plaintiff argues that summary judgment in favor of 
Defendant Westinghouse on grounds of the government contractor 
defense is not warranted because there are genuine disputes of 
material fact regarding its availability to Westinghouse. To 
contradict the evidence relied upon by Westinghouse, Plaintiff 
points to, inter alia, various military specifications purported 
to have been issued by the Navy and applicable to the 
Westinghouse products at issue (turbines), which Plaintiff 
contends indicate that the Navy not only would have permitted 
manufacturers like Westinghouse to include warnings with their 
products but required them to do so (e.g., MIL-STD-129, MIL-M-
15071D). 

Plaintiff has also objected to the evidence presented 
by Westinghouse pertaining to the government contractor defense. 

New Jersey Law Regarding Superseding and/or Intervening Cause 

Plaintiff contends that summary judgment is not 
warranted on grounds of superseding and/or intervening cause 
because, contrary to Defendant Westinghouse's contention, the 
Navy did not prohibit it from providing warnings with its 
products. 

Unsworn Expert Evidence 

In response to Defendant's request that the Court not 
consider Plaintiff's unsworn expert evidence, Plaintiff contended 
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that counsel did not believe that an affidavit was required and 
instead believed that an expert report would be sufficient for 
purposes of opposing the summary judgment motion. See Tr. of 
Oral Arg. at 65-66. 

C. Analysis 

Unsworn Expert Evidence 

Because Plaintiff had an opportunity to respond and 
Plaintiff neither objected nor requested additional time to 
respond, the Court will consider this contention even though it 
was not previously raised in the briefing. 

Federal Rule of Civil Procedure 56 (c) ( 1) (A) provides 
that a party asserting that a fact is genuinely disputed must 
support that assertion with particular parts of material in the 
record, such as an affidavit or declaration. The United States 
Court of Appeals for the Third Circuit has found that an unsworn 
expert report "is not competent to be considered on a motion for 
summary judgment." Fowle v. C & C Cola, 868 F.2d 59, 67 (3d Cir. 
1989) (citing Adickes v. S.H. Kress & Co., 398 U.S. 144, 158 
n.17, 90 S. Ct. 1598, 26 L. Ed. 2d 142 (1980)); see also Bock v. 
CVS Pharmacy, Inc., No. 07-CV-412, 2008 WL 3834266, at *3 (E.D. 
Pa. 2008) (refusing to consider an expert report when no sworn 
affidavit was provided with the report); Jackson v. Egyptian 
Navigation Co., 222 F. Supp. 2d 700, 709 (E.D. Pa. 2002) (finding 
that an unsworn expert report cannot be considered as evidence 
for a motion for summary judgment) . 

This Court has previously held that an unsworn expert 
report cannot be relied upon to defeat a motion for summary 
judgment. Faddish v. General Electric Co., No. 09-70626, 2010 WL 
4146108 at *6 (E.D. Pa. Oct. 20, 2010) (Robreno, J.) (citing 
Woloszyn v. County of Lawrence, 396 F.3d 314, 323 (3d Cir. 
2005)). In Faddish, unlike this case, although the Court 
determined that the unsigned expert report could not be relied 
upon to defeat summary judgment, the Court instead relied upon 
deposition testimony of the expert, which the Court permitted, 
noting that such testimony is sworn testimony. In the case at 
hand, given that the expert report submitted was merely signed 
and not supported by affidavits or sworn declarations, it is "not 
competent to be considered" in support of Plaintiff's Opposition 
to Defendant CBS's Motion for Summary Judgment. Fowle, 868 F.2d 
at 67. 
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It is true that Federal Rule of Civil Procedure 56 was 
amended effective December of 2010 to provide that a declaration, 
that is an unsworn statement subscribed to under penalty of 
perjury, can substitute for an affidavit. See Fed. R. Civ. P. 56 
advisory committee's note; see also Ray v. Pinnacle Health 
Hosps., Inc., F.App'x, at 164 n.B (3d Cir. 2010) (noting that 
"unsworn declarations may substitute for sworn affidavits where 
they are made under penalty of perjury and otherwise comply with 
the requirements of 28 U.S.C § 1746"). However, an expert report 
that is not sworn to under penalty of perjury or accompanied by 
an affidavit is not proper support in disputing a fact in 
connection with a motion for summary judgment. Burrell v. 
Minnesota Mining Manufacturing Co., No. 2:08-87293, 2011 WL 
5458324 (E. D. Pa. June 9, 2011) (Robreno, J.) (refusing to consider 
expert reports when no timely sworn affidavits were provided with 
the reports and the reports were not sworn to under penalty of 
perjury). Because the expert report submitted by Plaintiff in 
this case was not sworn to under penalty of perjury, see 28 
U.S.C. § 1746, the amendment to Federal Rule of Civil Procedure 
56 does not save Plaintiff's expert report. 

The Court further notes that, when given an opportunity 
to respond to Defendants' request that the Court not consider 
Captain Moore's expert report, Plaintiff did not seek leave of 
the Court to make a supplemental submission with an affidavit or 
to provide other sworn testimony (such as the sworn deposition 
testimony of the expert) in order to cure the deficiency. The 
justification given by Plaintiff's counsel was that it believed 
that an expert report was sufficient for purposes of the summary 
judgment motion and that an affidavit was not necessary. The 
Court rejects this justification for the failure to comply with 
the requirements of Federal Rule of Civil Procedure 56 (c) (1) (A), 
and notes again that the Court has previously ruled that an 
"unsworn statement" cannot be relied upon to defeat a motion foJ 
summary judgment. Accordingly, since Plaintiff did not comply 
with the requirements of Federal Rule of Civil Procedure 
56 (c) ( 1) (A) , the expert report of Captain Moore is "not 
competent" to be considered in support of Plaintiff's Opposit' 
to Defendant CBS's Motion for Summary Judgment. 

Having determined that Plaintiff's expert evidencf 
not be considered, the Court next considers the sufficiency 
Plaintiff's other evidence. 
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E.D. PA NO. 2:10-78931-ER AND IT IS SO ORDERED. 

A. ..l.. ( -~a .. s--" 
EDUARDO C. ROBRENO, J. 

I 
Product Identification I Causation I Bare Metal Defense 

Plaintiff alleges tha~r Decedent was exposed to asbestos 
from turbines (or turbine generators) manufactured by IDefendant 
Westinghouse. There is evidence that Westinghouse turbines were 
present aboard t~e USS New Jersey and USS Saratoga, and were 
insulated with asbestos insuiation. There is specific:testimony 
from co-worker DiTroia that he and Mr. Deuber were expd.sed to 
dust from asbestos-containing products insulation from turbines 
on the USS New Jersey, which he witnessed Mr. Deuber inhale. 
CBS's representative (Mr. Duncan) provides testimony that the 
turbines supplied by Westinghouse would have been cove.red with 
asbestos-containing insulation and would have been clesigned to be 
covered with insulation. There is evidence from co-worker DiTroia 
that "all" of the equipment on the ship (including the 
Westinghouse insulated turbines) was removed (as it was a 
complete overhaul of the ship) . 

Importantly, however, there is no evidence that 
Westinghouse manufactured or supplied the insulation that was 
used to cover its turbines (or that Mr. Deuber was exposed to 
asbestos from any other asbestos-containing product or component 
part manufactured or supplied by Westinghouse). Therefore, no 
reasonable ]ury could conclude from the evidence that Mr. Deuber 
was exposed to asbestos from a product manufactured or supplied 
by Defendant CBS (or its predecessor, Westinghouse) such that it 
was a substantial factor in the development of his mesothelioma. 
See Conner, 2012 WL 288364, at *7; Lindstrom, 424 F.3d at 492; 
Stark, 21 F. App'x at 376; Abbay, 2012 WL 975837, at *1 n.1. 
Accordingly, summary judgment in favor of CBS is warranted. 
Anderson, 477 U.S. at 248. 

In light of this determination, the Court need not 
reach any of CBS's other arguments. 

Moreover, in light of the Court's determination on this 
motion, ?laintiff's motion to compel the deposition of a second 
30b6 witness on behalf of Defendant CBS is denied as moot. 
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